ADDITIONAL MATERIAL

Making contracts electronically - page [40]

The basic principles

Although some new legislation has been introduced concerning electronic commerce (see below), most of the legal principles relevant to making contracts electronically are no different from the principles which apply to other types of contract.   For example, the principles of offer and acceptance apply to contracts made by exchange of emails in the same way as they do to contracts made by other comparable forms of electronic communication e.g. fax (see Chapter 4 for more detail).  

Formalities

Special formalities are normally only required for contracts made electronically where special formalities would apply to the same type of contract if it were made by non-electronic means.  For example, if an Act of Parliament requires a contract to be made “in writing”, then any contract made electronically would have to be in writing as well.  In 2001, the Law Commission produced a report on whether the term “in writing” meant that the contract in question would have to mean “on paper” or in some tangible form (as opposed to on the screen of a computer).  It concluded that, as a general rule, most legislation requiring contracts to be in writing did not prevent contracts being made electronically;  the key requirement was that the evidence of the agreement should be visible and readable (e.g. on a computer screen) but it did not necessarily have to be in hard copy.  You can access this report here:

http://www.lawcom.gov.uk/docs/e-commerce.pdf
However, the Law Commission said that contracts made by electronic data interchange (EDI), where one computer simply exchanges messages automatically with another (as used in stock re-ordering systems, for example), do not meet the requirement for “writing”.  This is because such contracts are made without the terms of the agreement being visible in any form comprehensible to human beings (they are simply data in the computer’s memory).  

As a result of the Law Commission’s conclusions, the government has only had to amend legislation to facilitate electronic contracts in a relatively small number of cases.  It has been able to do this using the Electronic Communications Act 2000.

The Electronic Communications Act 2000 (ECA)

The ECA provides for a special “fast-track” procedure (using delegated legislation) to amend Acts of Parliament.  Acts of Parliament can generally only be amended by other primary legislation e.g. another Act of Parliament, which requires full debates in Parliament and can be a very time-consuming affair. The use of delegated legislation under the ECA allows changes needed to facilitate electronic contracts to be made far more quickly, without having to take up large amounts of Parliamentary time on a fairly technical issue.  For example, this has been used to change legislation dealing with:

· formalities for communicating with shareholders; and

· transfers of land

You can access the ECA here:

http://www.legislation.hmso.gov.uk/acts/acts2000/20000007.htm 
Electronic signatures

The Law Commission’s report on formalities in electronic commerce also looked at whether there should be special formalities for “signing” agreements made electronically.  Among other things, it concluded that:

· clicking on a website button can be sufficient to denote acceptance (where the context makes it clear that this will be its effect) and therefore satisfies the requirement of a “signature”; and

· a scanned signature on a fax or e-mail could amount to a valid signature, provided the court is satisfied that the sender intended to use the scanned signature to signify his or her agreement (see the decision of Laddie J in Re a Debtor (No 2021 of 1995) [1996] 2 All ER 345 at 351)

This reflects the fact that, as a general rule, English law imposes no particular formal requirements for the use of electronic signatures.  So if you want to use a scanned photograph of your signature, attached to an e-mail, in order to demonstrate that you have “signed” an agreement, you are free to do so.  The Electronic Communications Act 2000 makes it clear that the courts will recognise this type of “signature” provided they are satisfied that you intended to use the image file to signify your agreement (and that it really was you who signed the agreement).

You would, however, be exposing yourself to the risk that someone else could get hold of the image file containing your scanned signature and start using it themselves, in order to pretend to be you.  They could also intercept the email en route and change various terms of the contract without your knowledge (and the recipient would be none the wiser because, unlike a paper document, there would be no sign of the document having been tampered with).

Advanced signatures

In order to avoid the risks outlined above, you would need to use a more sophisticated electronic signature (generally referred to as an advanced electronic signature) which uses encryption and which allows the recipient to verify that the person using the signature really is you and that the message has not been tampered with.   If you needed to prove to a court that a signed agreement was entered into, the court would probably give far greater weight to an electronic agreement incorporating an advanced electronic signature than it would to an e-mail incorporating an image file with a scanned photograph of your signature.  However, advanced electronic signatures have certain disadvantages for businesses; for example, they are more expensive than pen and paper and require all the parties to be using compatible software.  So the old-fashioned method of using pen and paper is likely to remain in use for some time to come.

The ECA contains a number of provisions regulating the use of advanced signatures (since it is obviously in the public interest that providers of such signatures should meet certain minimum standards).  At the moment, however, these provisions are not being used as the government has opted for a voluntary scheme (known as the “T-scheme”) to ensure that minimum standards are met.

Click here for the T-scheme website:

http://www.tscheme.org/
The European Directive on e-signatures

The European Union Directive on electronic signatures is intended to ensure that all EU Member States recognise advanced electronic signatures.  The UK has gone further than the Directive requires in that UK courts are able to recognise other types of electronic signature as well, depending on the circumstances.  

Click on the links below for more information on e-signatures:

http://europa.eu.int/scadplus/leg/en/lvb/l24118.htm (European Commission pages on e-signatures)

http://europa.eu.int/eur-lex/pri/en/oj/dat/2000/l_013/l_01320000119en00120020.pdf (E-signatures Directive)

http://www.hmso.gov.uk/si/si2002/20020318.htm (UK implementing Regulations)

http://www.dti.gov.uk/sectors/infosec/electronicsig/page10057.html (DTI pages on e-signatures)
http://www.jsboard.co.uk/publications/digisigs/index.htm  (Judicial Studies Board - guide for judges to digital signatures)

Examples of actual contracts – page [41]

The terms of a contract will vary considerably depending on what the contract is actually for.  The following is an example of the standard terms used by the author for supply of illustrations on freelance basis.  It is followed by a commentary on each the clause explaining what it is intended to achieve.  The commentary includes a number of questions which could be used as part of a tutorial exercise.  The answers are found at the end of the commentary (in a similar way to the In Text Questions in the textbook).

The same contract is also used in the web material for a number of later chapters to explore subjects such as  incorporation of terms and exemption clauses.

EXAMPLE CONTRACT:

NOTE:  The copyright in the following standard terms belongs to Jon Rush. You may reproduce the terms for the purposes of teaching or study but not for any other purposes.

JON RUSH – WRITING, ILLUSTRATION AND DESIGN

Terms and conditions for supply of illustrations

These terms and conditions form part of any agreement between you, the customer, and me, Jon Rush of 13 Lowden Road, Herne Hill, London SE24 0BJ, for the supply of illustrations (a “Contract”).  PLEASE READ THEM CAREFULLY.

My obligations

1.  I will use my reasonable endeavours to ensure that the illustrations meet the requirements of any brief provided by you and are of similar quality to those displayed on my website at http://www.jonrush.dircon.co.uk. 

2.  Subject to clause 5, I will use my reasonable endeavours to deliver the illustrations to you by the date(s) we have agreed or, in the absence of any such agreement, within a reasonable time.  If I fail to deliver the illustrations by the time we have agreed, you may terminate the relevant Contract immediately and I will refund any advance payments to you.

3. I confirm that the illustrations are my own work and, so far as I am aware (and subject to clause 6), do not infringe the intellectual property rights of any other person.

4. All other warranties (express or implied, by statute or otherwise) are excluded to the fullest extent permitted by law. 

Your obligations

5. You must tell me before I start work if the illustrations must meet any special requirements eg format/medium, size, colour, software compatibility etc.  I reserve the right to make additional charges if you change the specification after I have started work, but I will only do this if it involves extra work by me.

6. If you want me to produce an illustration based on your own suggestion as to what it should depict, you confirm that any such suggestion is entirely your own idea and the resulting illustration will not infringe the intellectual property rights of any other person.  You will indemnify me against all liabilities, costs, damages and expenses incurred by me in respect of any proceedings or claims against me arising out of or in connection with any breach of this clause 6 by you.

7. The price payable for the illustrations shall be the price agreed between us in writing or, in the absence of any such agreement, the average price paid by you (or failing that, by other customers) for similar work in the last 2 years.  Payment is due within 30 days of the date of my invoice.

Use of illustrations

8. Unless otherwise agreed in writing, I remain the owner of all intellectual property rights in the illustrations and you are granted a non-exclusive licence to use the illustrations for the purpose(s) we have agreed (but for no other purposes).  I am happy to consider other arrangements where appropriate, but these must be agreed in writing.

Liability

9. You accept that (i) if I were not able to limit my liability as set out in clause 10 below, I would be obliged to charge more for the illustrations in order to reflect the increased risk to me; and (ii) the limitations of liability set out below represent a reasonable apportionment of risk between you and me.  

10. Nothing in these terms and conditions or the Contract of which they form part shall limit my liability for fraud or for death or personal injury caused by negligence.  Subject to that, the following shall apply in respect of all claims arising out of or in connection with any Contract of which these terms and conditions form part, whether the claim is in contract, tort (including negligence) or otherwise:

· I will not be liable for loss (whether direct, indirect, consequential or special) of profits, business, reputation, data or goodwill or for non-pecuniary loss; and

· Where the claim in question is covered by my professional indemnity insurance, my total liability shall not exceed the limit of indemnity available from my insurers (full details of my insurance arrangements are available on request).  My total liability for all other claims shall not exceed £10,000. 
General
11. The Contract of which these terms and conditions form part shall be governed by the laws of England and Wales.  The parties submit to the exclusive jurisdiction of the English courts for the resolution of all disputes arising out of or in connection with any such Contract.

COMMENTARY ON JON RUSH STANDARD TERMS

General note:  Don’t be put off by the fact that some clauses in the contract use somewhat legalistic terms.  Whilst there has been a move away from “legalese” towards plain English contracts, the reality is that these are not easy to draft and often end up being far longer than the contracts they were intended to replace.  This is because the legalistic terms used in many contracts have quite precise meanings, which are well understood by lawyers and by the courts, whereas many plain English words are open to a variety of different interpretations; in order to make it clear precisely what is meant, it is often necessary to include additional wording to prevent any misunderstandings.  In drafting these standard terms, my main concern was to keep them as short as possible.  It was easier to do that by using terms which are well understood by lawyers (but may be less well understood by the general population).

Clauses 1 and 2

These clauses set out my main obligations when I agree to provide an illustration for a client i.e. I will draw what the client has asked me to and will try to meet the client’s deadline.   Note that the contract does not actually set out what the client has asked me to draw – it refers to a “brief”.  This will normally be a document supplied by the client setting out its requirements.  Sometimes it may consist of the client’s brief together with various sketches done by me free of charge in order to get the client to agree to give me the work.  The sketches give a rough indication of the work which needs to be done.

Question 1:  Would a court be prepared to enforce clause 1 if it did not refer to a brief etc ? 

Question 2:  What do you think I normally send to the client when I am ready to enter into a contract ?  Is it enough to just send my standard terms ?

Question 3:  Why do both clauses say I will use my “reasonable endeavours” ? Why doesn’t it just say “I will do X, Y and Z by such and such a time”

Clause 3 and 4

Clients have a right to expect that any illustration I produce for them is my own work i.e. I have not copied it from someone else’s work.  Clause 3 reflects this. 

Question 4:  If I did not include clause 3 as an express term, would it be implied?
Clause 4 attempts to exclude any other promises about the quality of my work other than those already made.  Provisions of this type are discussed in more detail in Chapters 6 and 7. 

Clauses 5 and 6 

Clause 5 is intended to put the onus on the client to tell me of any special requirements before I start work.   If the client fails to tell me something before I start, that may lead to increased costs if it has to be changed later on.  This clause allows me to charge extra for any such changes.

Clause 6 is intended to cover situations where I am doing an illustration based on an idea provided by the client.  I have no way of knowing whether the idea is the client’s own or if it has been copied.  This exposes me to the risk of being sued for breach of copyright.  Clause 6 aims to put that risk back onto the client in situations where the illustration is based on the client’s idea - so if I get sued for breach of someone else’s copyright, the client must cover my costs.

Clause 7
Price is normally one of the details I will include in a covering letter or e-mail to the client, attaching my standard terms.  That way, there is no uncertainty over what the price is.  However, should I forget to this, Clause 7 attempts to provide a mechanism for working out what the price should be.

Question 5:  If the standard terms did not include clause 7 and I had forgotten to include the price in my covering letter/e-mail, would the contract be enforceable?
Clause 8

Generally it is better for me to remain the owner of the illustration and  for the client to have permission to use it (known as a licence).  Such an arrangement may allow me to use the same illustration again.  Magazines, for example, are often perfectly happy with this arrangement provided they get a “first publication right” i.e. they are the first publication in which the illustration has appeared.  So this is the default position under my standard terms.  However, some clients – understandably – want to be the only ones who can use the image.  In such cases, I may agree to transfer ownership to them or I may make them exclusive licensees – which means I remain the owner but I agree not to give others permission to use it for as long as the client remains the exclusive licensee.   If this is what has been agreed, I will need to amend my covering letter/e-mail to make it clear that clause 8 does not apply.

Clauses 9 and 10
These clauses seek to limit or exclude my liability if I am sued by the client.  They are discussed in more detail in the web material relating to Chapters 6 and 7.   Note that the limitation of liability is the higher of either £10,000 or whatever my insurers will pay.  In both cases, this is likely to be many times more than I would normally be paid for an illustration. However, this reflects the fact that the losses arising from a breach of contract by me could be considerably more than the price actually paid by the client.  For example, if I did a drawing that infringed someone else’s copyright, the client could be sued for publishing the drawing – and could incur quite significant costs e.g. not only damages payable to the person whose copyright had been infringed but costs of legal advice in relation to the claim. Those costs could easily run into several thousand pounds, if not more.

Question 6:  Does the principle of freedom of contract mean that if the client agrees to these limitations and exclusions, they will definitely be enforceable?
Clause 11
This clause states which law applies to the contract and which courts should be used to resolve any dispute.  It would be particularly important if, for example, I did some work for a US client, as it would not be in my interest to have to deal with any disputes in the US courts, under US law. 

Question 7:  Can you think of any alternatives to the use of the English courts for resolving disputes?  How would the contract need to be changed to reflect these alternatives?
ANSWERS TO QUESTIONS

Question 1:  Would a court be prepared to enforce clause 1 if it did not refer to a brief etc? 

Probably not.  Without a description of the illustration I am supposed to produce, the clause would be too uncertain to enforce.  

Question 2:  What do you think I normally send to the client when I am ready to enter into a contract?  Is it enough to just send my standard terms?
I normally send the client a covering letter or e-mail attaching my standard terms.  The covering letter or e-mail will say that the letter is subject to the standard terms.  It will also refer to the client’s brief (and may well include a copy of it so that everyone is clear which document is being referred to) and will specify the deadline we have agreed, together with any other special terms.

Question 3:  Why do both clauses say I will use my “reasonable endeavours” and why does clause 2 say “Subject to clause 5?” ? Why doesn’t it just say “I will do X, Y and Z by such and such a time” ?

If the clauses said simply “I will do X, Y and Z by such and such a time” that would mean that I was promising to fulfil my obligations more or less come what may.  This would be good from the client’s perspective but is not a very desirable position for me.  For example, if the client provided certain information late, it might be difficult for me to complete the illustration on time. But unless I make it clear that my obligation to meet the client’s deadline is conditional on the client getting that information to me on time, I will be in breach of contract if I fail to meet the deadline.

Question 4:  If I did not include clause 3 as an express term, would it be implied ?

It would probably be implied based on the nature of the work involved i.e. a client commissioning an original illustration would not expect it to be a copy.

Question 5:  If the standard terms did not include clause 7 and I had forgotten to include the price in my covering letter/e-mail, would the contract be enforceable ?

Probably not – because a court would say it had no way of working out what the price should be and the contract was therefore void for lack of certainty.  However, if I had actually done the work and it was clear that an agreement had been reached that I should be paid (although no figure had been agreed), a court might be prepared to imply a term based on e.g. what I had charged the client in the past or what illustrators generally charge for this type of work.

Question 6:  Does the principle of freedom of contract mean that if the client agrees to these limitations and exclusions, they will definitely be enforceable?
No, because there is legislation (the Unfair Contract Terms Act 1977) which controls the use of exemption clauses of this type.  Just because the client has agreed to them does not mean that I will necessarily be able to rely on them if I am sued by the client. 

Question 7:  Can you think of any alternatives to the use of the English courts for resolving disputes?  How would the contract need to be changed to reflect these alternatives?
A clause could be inserted requiring the use of alternative dispute resolution (ADR) or arbitration instead of the English courts.
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